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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 1041/2017 u/s 147/341/323 IPC 

 

STATE 

-Vs- 

JUBBAR ALI & OTHERS……..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Manika Chakrabarty   ………for the State. 

Mr. Jainal Abdin………for the accused. 

Date of prosecution evidence – 10-04-18, 20-06-18, 10-07-18, 30-7-18, 21-8-18 

Date of argument – 23-10-18 

Date of judgment – 8-11-18 

 

      

 

Judgment 

 

1. Md. Siddik Ali initiated the instant case by filing written 'ejahar' before the 

O/C, Ghograpar P.S. on 03.07.17. The Prosecution case in brief is that on 

25.06.17 when the informant was coming toward his house carrying paddy 

on his shoulder and reached near the house of the accused person all the 

accused persons attacked him with lathi, jung in their hands and caused 

severe injury in his body. When the villagers saw him lying they took him to 

the hospital for treatment and that from 25.6.17 till 28.6.17 he had to stay 

in hospital and even then he was weak so could not file the ejahar in time. 

2. On receipt of the 'ejahar', police has registered the case as Ghograpar P.S. 

case No. 119/17 u/s 147/341/325 IPC and investigated the matter. On 
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completion of investigation, police filed charge sheet against the accused 

persons Jubbar Ali, Khadeja Bibi, Dilbar Khan, Dida Khan, Aimona Khatun 

and Basiruddin u/s 147/341/323 IPC.  

3. During trial, the accused persons entered appearance and were allowed to 

go on bail. Relevant copies of the documents of the case were furnished to 

them u/s 207 CrPC. Upon perusal of materials on record and after hearing 

both sides, sufficient materials were found against the accused person u/s 

147/341/323 IPC. The particulars of the offences were explained to the 

accused to which they pleaded not guilty and claimed to be tried 

4. Prosecution in support of the case examined 6 witnesses. Defence side did 

not examine any witness in support of their defence. The accused persons 

were examined u/s 313 of CrPC to which they denied all allegations levelled 

against them. Defence declined to adduce any evidence on their behalf. 

5. I have heard argument of both sides.  

 

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points 

for determination: 

a. Whether the accused persons on 25.06.17 at about 5 p.m. has 

committed rioting and thereby committed an offence punishable under 

section 147 IPC? 

b. Whether the accused person on same date, time and has wrongfully 

restrained the informant’s son and thereby committed an offence 

punishable under section 341 IPC? 

c. Whether the accused person on same date, time and place has 

voluntarily caused hurt to the victim and thereby committed an 

offence punishable under section 323 IPC? 

 

 

Evidence on Record 
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7. I have carefully gone through the entire evidence on record and materials 

placed before me. 

8. Pw 1 Siddik Ali deposed in his examination in chief that the occurrence took 

place one year ago form the date of evidence. He stated that he has a 

cultivated land situating nearby the accused person Jubbar Ali’s house and 

that the latter’s cow and goats keeps trespassing into his cultivated land 

and destroys his paddy. Whenever he informs about the same to the 

accused persons they come to assault him. On the date of occurrence when 

he was coming towards his home carrying paddy on his head somebody 

beat him with a bamboo stick but he could not see as to who beat him. 

Later when he turned back he saw accused Dilbar was carrying a Da in his 

hand and the latter tried to stab him with it. In the meantime Jubbar Ali 

warns Dilbar not to attack with da but with Stick. Then all the accused 

persons came forward with lathi in their hand and assaulted him. He then 

fell down on the ground. Later he was taken to the Nalbari civil hospital and 

had to stay there for 4 days. 

9. In his cross examination he stated that he filed the ejahar 4 days after the 

occurrence. He stated that he did not show the stick to I//O. He admitted 

that no blood oozed out of his body. He further stated that Aimona’s 

husband has no house of his own and he stays in Jubbar Ali’s house. He 

denied that Aimona stays in Tezpur in her husband’s house. He denied that 

he did not state before the I/O that he has a cultivated land nearby the 

accused persons’ house and that the latter’s cow and goats keeps 

trespassing into his cultivated land and destroys his paddy. He also denied 

that he did not state before I/O that whenever he informs about the same 

to the accused persons they come to assault him. He further denied that he 

did not state before the I/O that On the date of occurrence when he was 

coming towards his home carrying paddy on his head somebody beat him 

with a bamboo stick form behind and when he turned back he saw accused 

Dilbar was carrying a Da in his hand and Jubbar Ali warns Dilbar not to 

attack with da but with Stick and then all the accused persons beat him 

with stick. He denied all the suggestions put forwarded by the defence side. 

10.  Pw 2 Akkas Ali deposed in his examination in chief that on the date of 

occurrence when he was coming from Majkusi Majid he heard hue and cry 
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and when he went near the occurrence he saw Siddik Ali was being taken 

to hospital by the villagers. He further stated that he heard that Siddik Ali 

was assaulted by Jubbar Ali. He further stated that he saw blood in Siddik 

Ali’s head. 

11. Pw 3 Mahidul Islam deposed in his examination in chief that the occurrence 

took place near Majkusi Majid. He was at home and when he heard the hue 

and cry he went near the place of occurrence and saw Siddik Ali was 

carrying paddy on his head and all accused persons were carrying stick and 

da in their hand. He then saw the accused persons beat Siddik Ali with 

stick. He further stated that he saw Jubbar Ali, Dilbar, Didar, Aimona, 

Basiruddin and Sahar Ali beat the informant.   

12. In his cross examination he stated that he is the brother of Siddik Ali and 

that he was near the pond at the time of occurrence and that the Place of 

occurrence could be seen from the pond. He further stated that he tried to 

restrict the accused persons but failed.  

13. Pw 4 Dr. Hemanga Das  deposed in his examination in chief that on 25/6/17 

he examined Siddik Ali and on examination he found bruise in the back of 

the cheek in the left side of face size about 6cm* 1 cm. Injury was fresh 

occurred within 24 hrs. his opinion was simple injury caused by  blunt 

object 

14. In his cross examination he stated that he gave report on 25/7/17. Patient 

was escorted by none and he was accompanied by none. He further stated 

that injury could be caused by getting hit to any object. 

15. Pw 5 Ambiya Khatoon deposed in his examination in chief that on the date 

of occurrence she heard that an altercation took place between Siddik Ali 

and Jubbar Ali and also that a fight took place between them.  

16. In her cross examination she stated that as she was occupied with her 

household chores she did not go to the place of occurrence.       

17. Pw 6 ASI Md. Jaynal Ali is the investigating officer of this case. He stated 

the procedure for investigation in his examination in chief. 

18. In his cross examination he stated that the ejahar was submitted on 3.7.17 

and the O/C registered the case on 6.7.17. The place of occurrence is 9-10 

km away from the Police station. He confirmed that Siddik Ali did not state 

before him that on the date of occurrence when he was coming towards his 
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home carrying paddy on his head somebody beat him with a bamboo stick 

form behind and when he turned back he saw accused Dilbar was carrying 

a Da in his hand and Jubbar Ali warns Dilbar not to attack with da but with 

Stick and then all the accused persons beat him with stick. He confirmed 

that Pw Mahidul Ali has stated before him that accused persons were 

beating the victim with da and stick. 

 

Judicial Determination 

19. In a criminal case the prosecution must prove the charges beyond 

reasonable doubt and till then the accused persons are presumed innocent. 

Now on going through the entire evidence on record it transpires that the 

Pw 2 and 5 has not seen the occurrence but both have heard the same that 

a fight took place between Siddik Ali and Jubbar Ali. Pw 2 further heard 

that Jubbar Ali had beaten Siddik Ali on his head.  

20. Pw 1 is the victim as well as the informant. The only witness that is Pw 3 

who corroborates the version of PW 1. On perusal of the evidence of Pw 3 

it transpires that he has narrated somewhat closer to the version of Pw 1.  

21. Both of them has stated that all the accused persons were assaulting the 

victim with stick. Though defence tried to argue on the point that Pw 1 has 

not stated before I/O him that on the date of occurrence when he was 

coming towards his home carrying paddy on his head somebody beat him 

with a bamboo stick form behind and when he turned back he saw accused 

Dilbar was carrying a Da in his hand and Jubbar Ali warns Dilbar not to 

attack with da but with Stick and then all the accused persons beat him 

with stick but the core of the prosecution case has remained intact. The 

statement of Pw 1 does not amount to contradiction though amounts to 

omission. 

22. Moreover, when defence tried to cross examine the I/O with regard to the 

version of the Pw 3 the I/O confirmed that Pw 3 has stated before him that 

accused persons were beating the victim with da and lathi. Defence could 

not elicit anything adverse which could corrode the trustworthiness of the 

testimony of Pw 3. 

23.  Now the defence here at this point argued that the PW 3 examined by the 

prosecution side is the brother of the informant and that he is interested 
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witnesses. The defence side argued that it is natural for an interested 

witness to depose in favour of the prosecution. 

24. At his juncture let me point out that in the case of State of Rajasthan vs 

Smt. Kalki & Anr. reported in (1981) 2 SCC 752 wherein it was held by 

the Hon’ble Supreme Court that: 

“A witness may be called interested only when he or she derives some 

benefit from the result of the litigation; in the decree in a civil case, or in 

seeing an accused person punished. A witness who is a natural one and is 

the only possible eye witness in the circumstances of a case cannot be said 

to be interested”. 

25. It is also held by the Hon’ble Supreme court in Masalti & others v State 

of U.P. reported in AIR 1965 SC 202 that witnesses should not be 

discarded only on the ground that it is evidence of partisan or interested 

witnesses.   

26. Thus from the above two judgment it becomes clear that the testimony of a 

witness could not be discarded only on the ground that he belongs to the 

victim. Every case has to be decided on the basis of its own facts and 

circumstances. Moreover, in the instant case it was only Pw 3 who went to 

the place of occurrence and has also corroborated the version of Pw 1 to a 

great extent.  

 

27. The defence has also taken the plea that there has been delay in filing the 

ejahar. On perusal of the evidence of I/O it reveals that the occurrence took 

place on 25.6.17 and the ejahar was filed on 3.7.17 before the Ghograpar 

Ps but the same was registered on 6.7.17. Moreover, Pw 1 who is the 

informant has stated in his ejahar that there has been delay as he was 

undertaking treatment till 28.7.17 and even when he was released he was 

not in a state to file an ejahar. Therefore there has been delay of 4 days in 

filing the ejahar. Thus mere delay does not affect the entire prosecution 

case when it has otherwise been established beyond reasonable doubt by 

the testimony of the witnesses.  

28. Now when there is direct evidence and the defence has failed to bring out 

any adverse material to shake the credibility or trustworthiness of the 

prosecution witnesses thus I am of the opinion that the plea taken by the 
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defence side is not supported by any cogent evidence and just a mere 

suggestion to shift the burden to the prosecution.  

29. Thus in the light of the evidence adduced on record it is my considered 

opinion that the prosecution has been able to prove the charges under 

section 147/323 IPC against the accused persons beyond reasonable doubt 

and is convicted under the said section. However, there is no iota of 

evidence against the accused under section 341 IPC.  

 

Order  

30. The prosecution has been able to prove the guilt of the accused persons 

beyond reasonable doubt. They are found guilty of the offence u/s 147/323 

IPC. 

31. Now considering the facts and circumstances of the case, as there is no 

criminal antecedents on the part of the accused persons and nature of the 

offence and age and behavior of the accused during the trial period, I find 

it a fit case to extend the benefits of Probation of offender’s Act to the 

convicted persons. Accordingly Jubbar Ai, Aimona khatun, Khadeja Bibi, 

Dilbar Khan, Didar Khan and Basiruddin are released after due admonition.  

32. Their bail bonds stands cancelled after the expiry of the appellate period. 

33. Let a copy of the judgment be given to the convicted persons immediately 

free of cost.  

34. The seized material if any be given to the original owner as per due course 

of law. 

 

Given under my hand and seal of this court on this 8th day of November, 

2018. 

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 
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APPENDIX   

    

Prosecution witness: 

PW 1 – Siddik Ali   

PW 2 – Akkas Ali   

PW 3 – Mahidul Islam  

PW 4 – Dr Hemanga Das 

PW 5 – Ambiya Khatoon 

PW 6 – ASI Jaynal Ali 

 

 

Defence Witness 

Nil  

 

Exhibits: 

Ex 1 – Injury Report 

Ex 1 (1) – Signature of MO 

Ex 2 – Sketch Map 

Ex 2 (1) – Signature of I/O  

Ex 3 – Charge Sheet 

Ex 3 (1) – Signature of I/O 

 

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 


